STATE OF NEW YORK

Board of Hudson Riger-Black River Regulating Bistrict

350 Northern Boulevard, Albany, New York 12204 Phone (518) 465-3491
FAX (518) 432-2485

February 4, 2010

Honorable Frederick Monroe, Chairman
Warren County Board of Supervisors
Warren County Municipal Center

1340 State Route 9

Lake George, New York 12845

Re:  Hudson River — Black River Regulating District
Apportionment
Apportionment Grievance Hearing — March 30, 2010

Dear Chairman Monroe:

The Hudson River — Black River Regulating District maintains facilities in the Hudson
River Area, including the Great Sacandaga Lake, which provide flood protection to Warren
County. As it has done for the last eighty-five years, and pursuant to NY Environmental
Conservation Law Article 15, Title 21, the Regulating District Board is required to apportion and
assess the cost to maintain such facilities among the parcels of real estate and public corporations
benefited by such facilities. Between 1930 and 2008, the owners of hydroelectric projects
downstream of the Great Sacandaga Lake comprised 82% of the Regulating District’s
beneficiaries. Recently, in Albany Engineering Corp. v FERC (548 F3rd. 1071, 2008) the D.C.
Circuit Court of Appeals ruled that the Federal Power Act preempts the Regulating District -- a
FERC license holder in the Hudson River watershed -- from assessing under State law
hydroelectric projects that are downstream from the Conklingville Dam which creates Great
Sacandaga Lake. As a result, the Regulating District was compelled to prepare a new
apportionment through which Warren County will now share a portion of those costs. Following
approval by the Department of Environmental Conservation, and as required by NY ECL §15-
2121(4), on behalf of the Regulating District Board, please find a copy of the Apportionment for
the Regulating District’s fiscal year July 2009 — June 2010 served upon you as Chairman of the
Warren County Board of Supervisors. As required by statute, a copy of the Apportionment will
also be filed in the Office of the County Clerk. Remittance is due upon receipt, but no later than
June 30, 2010.

Also enclosed, please find a copy of a legal notice identifying the time and place where
the Regulating District Board will meet to hear any public corporation or person aggrieved by
the Apportionment. In addition, please find enclosed: copies of the Resolution through which
the Regulating District adopted the Apportionment at its January 12, 2010 meeting; the letter
from Commissioner Grannis through which the Department of Environmental Conservation




approved the Apportionment; the Regulating District’s rule governing the Apportionment
Grievance Hearing process; and the documents prepared for the Regulating District Board in
support of its determination.

Staff will give a short presentation beginning at 9 a.m. March 30" immediately
preceding the meeting at which the Regulating District Board will conduct the Apportionment
Grievance Hearing. This presentation will provide a brief history of the Regulating District and
outline the issues guiding the Board to determine the new Apportionment.

Please feel free to contact me if you have any questions. Thank you.
Sincerely,

A -4

Glenn A. LaFave
Executive Director

cc: Paul B. Dusek, Warren County Attorney
Pamela J. Vogel, Warren County Clerk




WARREN COUNTY ATTORNEY'S OFFICE

WARREN COUNTY MUNICIPAL CENTER
1340 STATE ROUTE 9
LAKE GEORGE, NEW YORK 12845

PAUL B. DUSEK
COUNTY ATTORNEY

TELEPHONE NO.
ASSISTANT COUNTY ATTORNEYS (518)761-6463
AMY C. BARTLETT TELECOPIER NO.
PATRICIA C. NENNINGER (618)761-6377

SOCIAL SERVICES ATTORNEYS
H. BARTLETT McGEE, JR.
ANTHONY JORDAN

March 22, 2010

Board of Directors of the
Hudson River - Black River
Regulating District

350 Northern Boulevard
Albany, New York 12204

RE: ADMINISTRATIVE PROCEEDING
NYS ECL SEC. 15-2121

Dear Board Members

In accordance with the notice by Richard J. Ferrara, Secretary/Treasurer, the County of
Warren, as an aggrieved entity is notifying the Board in writing regarding the basis for a requested
setting aside/modification to the apportionment of the Hudson River - Black River Regulating
District adopted by Resolution of the Board dated January 12, 2010.

Enclosed is a complaint together with supporting documents consisting of Affidavits and the
petition and order establishing the District, which includes an estimate of time necessary to present
documentary and/or oral testimony.

Please be advised that this office has authorization to appear on behalf of Warren County by
virtue of Resolution No. 236 0f 2010 and County Law §501 which provides that the County Attorney
shall prosecute and defend all civil actions and proceedings brought by the County.

Thank you for your attention to this matter.

|![.l"ér K

Paul B. Dusek
Warren County Attorney

PBD:svn
enc.
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HUDSON RIVER BLACK RIVER REGULATING DISTRICT
COUNTY OF ALBANY

In the Matter of the Application of

THE COUNTY OF WARREN, NY, VERIFIED COMPLAINT
Petitioner,

For modification/withdrawal of apportionment Administrative Proceeding

under NYS ECL Sec. 15-2121 by the NYS ECL Sec. 15-2121

HUDSON RIVER BLACK RIVER
REGULATING DISTRICT,
Respondent.

The County of Warren, a municipal corporation organized under the laws of the State of New York
and as a Public Corporation aggrieved by the apportionment to it of a portion of the total cost and
expense of the Great Sacandaga Lake Reservoir by the Hudson River Black River Regulating
District, as and for a complaint, exception to, and demand for modification of, said appropriation,
states upon information and belief the following:

1. This is an administrative grievance brought by the County of Warren, New York
(County) under NYS Environmental Conservation Law (ECL) Sec. 15-2121 in response and
objection to the apportionment approved by the Board of the Hudson River Black River Regulating
District (HRBRRD) on January 12, 2010 in Resolution No.: 10-6-01, certified to the NYS
Department of Environmental Conservation (DEC) January 12, 2010, and approved by DEC in an
undated letter received by the Board February 3, 2010. For the reasons set forth herein, the County
takes exception to and objects to the apportionment in entirety as applicable to Warren County and
seeks withdrawal and/or modification of the apportionment under Sec. 15-2121.

2. The amount of said apportionment allegedly attributable to the County of Watrren is
$290,616.15, 6.53% of the total.

3. Jurisdiction and venue rests with the Board at Albany, New York in accordance with
ECL Sec. 15-2121 (4) and the Board’s notice (undated) under the hand of Richard J. Ferrara,
Sec.-Tres. requiring the filing of the instant complaint at the Board’s Offices located at 350 Northern
Blvd., Albany on or before March 23, 2010.

4. The County respectfully requests ten minutes to present documents, exhibits and oral
testimony.
5. Petitioner is the County of Warren, New York, a municipal corporation established

under the laws of New York State, with offices located at Warren County Municipal Center, 1340
State Route 9, Lake George, New York 12845, an identified entity allegedly subject to the Board’s
apportionment approved January 12, 2010 by Board Resolution No.: 10-6-01.



6. Respondent is a public corporation established pursuant to Art. 15, Title 21 of the
NYS ECL, identified and designated by statute as the Hudson River Black River Regulating District
under ECL Sec. 15-2139(3).

7. The name and, address and telephone number of the representative of Complainant
Warren County is its duly appointed County Attorney Paul B. Dusek, Esq. Warren County Attorney,
Warren County Municipal Center, 1340 State Route 9, Lake George, New York 12845 (518-761-
6463).

8. Authority for the objections herein is derived from ECL Sec. 15-2121 and associated
sections.

POINT ONE

9. The District has failed to perform its duty and failed to observe premises as required
by statute (C.P.L.R. Sec. 7803[1}])

10.  ECL Sec. 15-2121 (4) provides, in pertinent part, that: “The board, or a majority of
the members thereof, before making such apportionment shall view the premises and public
corporations benefitted.”

11.  There is no proof submitted that the Board, or a majority thereof, physically attended
and observed the premises or corporations allegedly subject to the apportionment.

12.  Bymemo dated January 7, 2010 General Counsel Robert Leslie, Esq. relates, without
reference to any authority, that: “Current staff is of the opinion that the word “view”, when taken in
this context, contemplates a thorough understanding of: the breadth and scope of the apportionment;
against whom such apportionment will lie; and the relative amount to be borne by each such entity.”
There is no authority for the Board to interpret the statute in such manner.

13.  Even assuming that this interpretation is true, as will be seen below, the District did
not even perform a cursory “review” of the wealth of data available in arriving at its apportionment.

14.  “It is a general rule in the interpretation of statutes that the legislative intent is
primarily to be determined from the language used in the act, considering the language in its most
natural and obvious sense.” NYS Statutes, Sec. 232. Further, “Words of ordinary import used in a
statute are to be given their usual and commonly understood meaning, unless it is plain from the
statute that a different meaning is intended.” Sec. 232. Additionally; “From this general rule it is
deducible that words of ordinary import are to be construed according to their ordinary and popular
significance, and are to be given their ordinary and usual meaning. That is to say, as a general
proposition, words which have not received a technical or peculiar significance from long habitual
construction, or by legislative definition, are to be interpreted according to the meaning with which
they were generally accepted at the time of the enactment...” Sec. 232

15.  Theterm “view” found in ECL Sec. 15-2121(4) is not defined by statute, nor has the
term received a technical or peculiar significance in the context of the ECL.



16.  Accordingly, neither the Board or it’s staff are authorized to substitute their
interpretation of the word “view” from the generally recognized “most natural and obvious sense”
(Sec. 232). Rather, the Board must give the word its “usual and commonly understood meaning”
when interpreting Sec. 15-2121. (Sec. 232).

17.  That is, in the context presented; “The board, or a majority thereof...” is required
under Sec. 15-2121 to physically visit, observe and assess each and every premises and public
corporation allegedly subject to the statute.

18.  In this case, there is no proof offered that either the Board in total or a majority
physically visited each parcel and corporation allegedly benefitted. In fact, there is admission that
the “natural and obvious sense” of the statutory requirement was ignored.

19.  Theapportionment process was therefore flawed, not consistent with the requirements
of Sec. 15-2121, and represents an actionable failure to perform a statutory mandate. Accordingly,
the apportionment fails and should be withdrawn.

POINT TWO

20. The District’s apportionment is an arbitrary and capricious abuse of discretion
(C.P.L.R. Sec. 7803[3]) in that it fails to determine or apportion any benefits to New York State.

21.  ECL Sec. 15-2121 requires, in relevant part, the Board determine to determine the
«_.amount of benefit which will inure to each public corporation...” by reason of the Sacandaga
Reservoir.

22.  §15-2121 further requires that, once the benefit is determined, the Board’s
apportionment is to be applied against benefitted parcels and public corporations “...less the amount
which may be chargeable to the state,....”

23.  There is no proof showing the Board performed a comprehensive study and analysis
of NYS real and/or personal property and made any associated benefit analysis. The sole
representation in this context is commentary offered in the November 23, 2009 memo from Robert
Leslie, Esq., General Counsel, referencing the Gomez and Sullivan Report of 2003 which concludes
that there is “negligible benefit to the state by diverting flow to the NYS Champlain canal.” No
mention or analysis is made in the memo of Board inquiry or investigation into other possible
benefits to NYS beyond canal flow. For instance, completely ignored are state interests in resources
of: state roads and highways, state bridges, state recreation opportunities, state and local waste
assimilation and nuisance prevention, navigation, as well as statewide flood protection and
hydroelectric power generation. NYS has obvious interests to be protected, if not enhanced, by
District activities in each of these subject areas, yet there is no analysis or consideration given to
State interests in this context as required under Sec. 15-2121(2).

24.  Compliance with Sec. 15-2121 requires analysis and determination of state interests.
The statutorily required analysis has not occurred in the instance of the Board’s apportionment. The
Board’s failure to conduct a comprehensive inquiry and make associated determinations of possible
State interests is inconsistent with the requirements of Sec. 15-2121. Thus the apportionment is



flawed, a violation of statutory procedure, representing an actionable arbitrary and capricious abuse
of discretion. Accordingly, the apportionment fails and should be withdrawn.

POINT THREE

26.  The District’s decisions and apportionment are an arbitrary and capricious abuse of
discretion (C.P.L.R. Sec. 7803[3]) since they failed to examine the actual benefits to the apportioned
counties and contain a flawed determination of benefit to the parcels and public corporations.

27.  ECL Sec. 15-2121(2) in pertinent part, requires the Board to “...apportion...cost
among the public corporations and parcels of real estate benefitted, in proportion to the amount of
benefit which will inure to each such public corporation and parcel of real estate....”

28.  The Board calculated the apportionment using three stages of analysis: 1. hydraulic
modeling of the Hudson River flood plain; 2. generation of GIS maps showing an inventory of
properties within the flood plain; and 3. summation of property values culminating in a benefit
shared between properties based upon total value of each property. See Memorandum to the Board
dated January 7, 2010 from Executive Director LaFave and staff.

29.  Sec. 15-2121(2) requires calculation of benefit to include: the name of each public
corporation and a brief description of each parcel of real estate benefitted; the name of the owner or
owners of each such parcel of real estate, so far as can be ascertained; the proportion of such cost
....less state costs...to be borne by each expressed in decimals; and the amount to be paid by each
such public corporation or the owner or owners of each such parcel.

30.  The apportionment here did not comply with the identification and evaluation
requirements of 15-2121(2). The Board merely established a summary calculation of District costs
split between affected municipalities within the five Counties in general. The apportionment merely
totaled the number of properties in various municipalities adjacent to a flood plain map within each
County, then proportionately divided the amounts between the five affected Counties. There is no
proof offered by the District showing each parcel was evaluated to show actual flood effects and
damages.

31.  Further, there is no evidence that the District performed more than a perfunctory
examination of the available data used to apportion their costs to the counties.

32.  Evenacursory examination of the data used to compile the District’s apportionment
reveals that there is an underlying flaw in utilizing the County as the apportioned entity. For
example, the District’s apportionment states that Warren County has a total of 617 parcels with a
portion of that parcel within the 100 year flood plain. The entire value of those parcels was used to
calculate Warren County’s portion of the assessment.

33. The annexed Affidavit of Sheri Norton, Warren County GIS Coordinator/E-911
Facilitation shows that she finds that in a CD furnished by representatives of the Hudson River -
Black River Regulating District containing the 2010 apportionment GIS data, that the parcels in
flood plain only contains 545 parcels as opposed to the 617 parcels referred to in Table 1 annexed
to the Memorandum to the Board of the Hudson River - Black River Regulating District from Glen



A. LaFave, Executive Director and others, dated January 7, 2010. The Affidavit further shows that
if the Warren County Real Property Tax Services Department data is used she finds a total of 619
parcels. Further, she notes that many parcels are not in or intersecting the Warren County in the
flood plain layer. And that the stretch of parcels is beyond the scope of the study areas of the Gomez
and Sullivan report referred to hereinabove.

34.  Themethodology applied by the Board was inconsistent with the requirements of Sec.
15-2121(2) because it did not identify, evaluate and assess costs against each parcel. Additionally,
there was no evaluation made of relative damages to each property given various levels of water in
the flood plain. Thus the apportionment is flawed, a violation of statutory procedure, has no rational
basis representing an actionable arbitrary abuse of discretion. Accordingly, the apportionment fails
and should be withdrawn.

POINT FOUR

35.  The petition for the creation of the Hudson River Regulating District filed in the
Office of Water Control Commissioner on July 6, 1922, a copy of the same being annexed hereto
as Exhibit “A”, set forth in paragraph “SECOND” the purposes and benefits as a result of
establishing the District. Those benefits included floods, sanitation and sewage issues during low
flow of the river, sea water being as far north as Poughkeepsie during low flows of the river,
navigation problems when there is no sufficient water, generation of electrical energy, operation of
New York Central Railroad and D&H Railroad and “public and private interests in many respects
not enumerated”.

36.  The final Order creating the Hudson River Regulating District, was dated August 2,
1922 and referred to and used the petition as the basis upon which the Order was granted. Annexed
hereto as Exhibit “B” is a copy of that Order.

37.  Theapportionment of operation and maintenance cost adopted by the Hudson River -
Black River Regulating District dated January 12, 2010, assigns a portion of the cost to only five
Counties.

38.  The apportionment of the operation and maintenance cost adopted by the Board of
the Hudson River - Black River Regulating District dated January 12, 2010, does not assign or
apportion costs for all purposes and benefits set forth in the original petition seeking the
establishment of the District.

39.  The Board apparently determined that “flood protection is the most direct and clearly
defined benefit (see Memorandum dated January 7,2010) and failed to identify, quantify or evaluate
any other benefit and purpose for which the District was originally established.

40.  The Board knew or had reason to know that there were additional benefits created by
the construction of the reservoir by virtue of the petition and final Order, hereinbefore referred to,
and the Gomez and Sullivan report, hereinabove referred to.

41.  The failure to consider all benefits and purposes of the District apportion cost to all
categories of benefit and purpose as well as to determine and assign the value of the benefits to the



particular real estate parcels contained within said District is arbitrary and capricious, not in
compliance with the requirements of law and lacks a rational basis.

42.  The allegations set forth in paragraph numbered 36 through 42 are hereby repeated
and realleged as if more fully set forth herein.

43.  The apportionment of the cost to the County of Warren as a whole, results part of the
District apportionment becoming a County expense.

44.  The District apportionment, as a County expense, is payable by all residents of the
County.

45.  The Gomez and Sullivan report refers to only one municipality in Warren County
being within the 100 year flood plain, i.e., the Town of Queensbury. The Memorandum to the Board
of the Hudson River - Black River Regulating District from Glen A. LaFave, Executive Director, et
al. dated January 7, 2010 (for the meeting of January 12, 2010 Board meeting), refers to and
incorporates Table 1 which purportedly sets forth property values in the “without GSL” 100 year
flood plain. The municipalities of the City of Glens Falls, Town of Lake Luzerne, Town of
Queensbury are listed. No other municipality within Warren County is listed.

46.  Warren County is made up of 10 towns, one village and one city.

47.  The apportionment established by the District does not provide for mechanism
whereby Warren County may assess only those properties that are affected and there would not
appear to be any mechanism under State law that would allow for such assessments.

48. By failing to properly identify the benefitted properties and quantify that benefit, the
District has placed the County in a position of having to do so.

49. By failing to apportion benefit cost to each parcel benefitted as required by statute and
instead of apportioning the cost to the County as a whole, the Board is violating, constitutional,
statutory and common law.

POINT FIVE

50.  TheDistrict’s current apportionment should be barred as inequitable and unfair under
the doctrine of equitable estoppel.

51.  Ttis settled that the doctrine of estoppel precludes enforcement of a right otherwise
permissible which results in injustice to a party who has acted to its detriment in reliance on
previously established conduct.

52.  Never before in history has the District apportioned costs against Counties as it
intends in the current reapportionment. In light of the District’s prior course of conduct, Warren
County did not budget for an apportionment of any District costs to be chargeable against the
County. The County was induced to act to its detriment by the District’s prior conduct.



53.  The apportionment is therefore flawed and unjust. Accordingly, the District should
be precluded from enforcing the intended apportionment under the doctrine of equitable estoppel.

POINT SIX

54.  The District has failed to reapportion within a reasonable time thus violating the
doctrine of laches.

55.  Itis settled that failure to assert a right for an unreasonable and unexplained length
of time is a bar to enforcement of the right when it operates to the detriment of another acting in
reliance.

56.  Under the circumstances presented, for over eighty years, since creation of the
District, costs have never been assessed against Counties. As a result, Warren County did not budget
for such costs in 2010, as will be seen from the annexed Affidavit of Joann McKinstry, Deputy
Commissioner of Administrative & Fiscal Services.

57.  As can be seen from the Affidavit of Joann McKinstry, Deputy Commissioner of
Administrative & Fiscal Services, in 2010 Warren County raised the County tax by 5.9% over the
2009 amount raised or a total of 38,139,044.33 for the year 2010.

58.  The apportionment costs to Warren County, $290,616.15 represents .0076% of the
tax levy or 3/4 of a percent.

59.  According to the Affidavit of Robert V. Lynch, II, Deputy Warren County Treasurer,
the County borrowed $4,506,0000 for cash flow purposes in 2009 and has had to borrow $6,500,000
in 2010.

60.  Imposition of the proposed apportionment would further compromise the fiscal
position of the County which, given current state budget issues and funding reductions as well as
national economic and market conditions, is already severely compromised.

61.  Given the length of time over which the District chose not to apportion costs against
Counties, and reliance on that conduct by Warren County in preparing yearly budgets for over eighty
years, the current apportionment should be precluded under the doctrine of laches.

POINT SEVEN

62. As HRBRRD has failed to properly identify the properties and property owners
benefitted [ECL 15-2121(2)], as opposed to simply identifying the Counties, it has also failed to
provide adequate notice of the grievance hearing as property owners have no meaningful way of
knowing whether they are actually "benefitted" and to what extent. It also does not appear that
municipal entities other than Counties were provided with notice of the grievance hearing as is
required by ECL 15-2121(4).

POINT EIGHT

63.  Notonlydid HRBRRD fail to include properties outside the District, but it also failed



to include properties within the District. It appears that twelve Counties are partially or wholly within
the District (according to the HRBRRD's rural area flexibility analysis dated 12/8/09 these Counties
are: Albany, Essex, Fulton, Hamilton, Herkimer, Jefferson, Lewis, Oneida, Rensselaer, Saratoga,
Warren, and Washington. ECL 15-2109(7) implies that only eleven Counties are within the District.
This provision includes Greene, Columbia and Schenectady Counties but excludes Herkimer,
Jefferson, Lewis and Oneida Counties). HRBRRD failed to apportion these fees among all properties
within the District, instead focusing on just the Conklingville Dam and just the Counties "down
stream" of the Dam.

POINT NINE

64.  The District boundaries appear ambiguous. This ambiguity is to the detriment of the
Counties and benefitted property owners.

POINT TEN

65.  Finally, Warren County hereby adopts and incorporates the arguments made in this
proceeding by the counties of Albany, Rensselaer, Saratoga and Warren to the extent not made
herein.

WHEREFORE, for the reasons set forth above the County respectfully requests, in the
alternative, that; the apportionment be withdrawn, and/or alternatively, the apportionment be
modified in accordance with objections stated herein; and/or alternative istrict take such other
and further action in accordance with law.

DATED: Lake George, New York

March 22,2010 Paul B. Dusek, Esq. /
Warren County Attorney
Attorney for: Warren County, NY
Warren County Municipal Center
1340 State Route 9
Lake George, New York 12845
(518)761-6463

TO: HRBRRD



VERIFICATION

State of New York )
County of Warren ) SS.:

Paul B. Dusek, affirms under penalty of perjury that; 1. He is the duly appointed County
Attorney for the County of Warren; 2. the County of Warren is the Petitioner in this proceeding;
3. that Petitioner is a governmental subdivision; 4. that he is acquainted with the facts of this
matter; he makes this verification pursuant to CPLR Sec. 3020(d)(2); 5. he has read the foregoing
complaint and knows the contents thereof; the same is true of his own knowledge, except as to the
matters therein stated to be alleged on information and belief and as to those matters he believes it
to be true.

Paul B. Dusek J

Swo before me this
day of March, 2010.

S Nzl

tary Public

SHELLY VAN NOSTRAND.
Notary Public, State of New York
No. 01VA4964626

Qualified in Warren County
Commission Expires April 2,20
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PETITION

Filed in office of water Control Commission
July 6, 1922,

TO THE CONSERVATION COMWMISSION, TH® ATTORNRY
SENERAL AND THR STATE SNGINSER, AND OR TZEIR

RESPECTIVE DEPUTIES, CONSTITUTING THE WATHR
CONTROL COMI{ISSION UNDER ARTICLE VII-A OF THE
CONSERVATION LAW 0P THE STATT OF NEW YORK.

The Petition of the undersigned residents of, or owners of
real estate within the district herein proposed to be organized, and
public corporations whoge boundaries 1lie wholly or partielly within
Buch district, for the creation of & river regulating district, under
snd pursuant to the provisions of said Article VII-4, regpectfully
shows

FIRST: The proposed nams of said district is the "Hudson
River Regulating District."

SECQND: The necessity for the organization of such district,
the purposes to be accomplished thereby and the benefit to inure from
the exercise of the powers are ss follows, viz:

_ A, The Hudson River is the largest énd most important river
In the State. Sald river and 1ts principal tributaries rise in the
Adirondacks end empties into the Atlantic Ocesn &t the City of New
York., Its length from its source to its mouth is sbout three hundred
miles and from its source to the City of Troy is sbout one hundred am
fifty miles. It is navigable and extensively used commercially for
the transportation of property and persons from the City of Tfoy to
the City of New York, a distance of g8ome one hundred fifty miles.

The Adirondack region in which the upper Hudson and its tributaries
find their source 1s & high mountainous region. Within this region

there occurs annually a very heavy rainfall. L great part of this



precipitation tekes the form of snow, the melting of which in the
EPring csuses great floods. There is a gzreat variation of flow

of this river owing to such floods and to droushts. Such varistion
differs from yesr to yesr between én observed maximum end minimum
flow dur ing spring Ifeshets of over one hundred thirteen thousand
(113,000) cubic'feet per second &t a given point, and in the same
year at the ssme place & minimum flow of less than seven hundred
(700) eubvic feet pT second. That such variation is not necessarily
the 1limit but floods to & greater extent have occurred and may be
expected to re-occur, and in extraordinarily dry years the river has
and may shrink to even smaller proportions, That such freshet flow
of water camnot be contained within the normal banks of the river and
dur ing the years of such fresheis the banks of the river have over-
flowed csusing extens ive damage. In & singie year such damage in the
City of flbany and vicinity has been upwards of a million dollsrs and
8 total property damege of upwsrds of two million dollars.

That the cities of ilbany, Watervliet, Rensselser, Troy am
Mechenicville arxd the villages of Castletown, Sreen Island and Water-
ford are all adjacent to said river and within such propoged district
&8s are other villages and towns, and dur ing such freshets lerge erecas
thereof are flooded and inundated with water, rendering such flooded
areas unsanitary and unsafe to healﬁh, snd cause sickness and death
and do great property damage and inconvenience to the inhabitants
thefeof, and cause great public and private damage.

Thet the Hew York Centrsal Rallroad and the 1. & H. Railrred
are for many miles constfucfed alonz and adjacent to the banks of
8aid river and during the times of such freshets the flow of water

In 8aid river interferes with and st ps traffic on said railroads,

suspends transportation of passenzers and freizht, and inflicts great



public &nd private injury.

Thaet many of the municipalities loocated alonz said Sudson
River from the village of Corinth to the city of Few York empty
rew sewaze into said river, and during tre periods of low flow of
waler in ssid river seid Beweze contaminstes this water ang the seme
becomes & menace to the 3eneral health and during the periods of
—-lowest flow such contamlnation epproaches the gtage of an actual
nulsence snd renders hsbitation along said river msanitary and the
condition of the river at such times is a mensace to the public hesalth.

That st the times of the low +low of seid river sea water is
found as far north ss Toughkeepsie ard it is impossible to take weter
from the river below gsaid plece for domestic pwrposes,

That from the Vilia age of Fort Edwerd to the City of Troy said
~Hudson River ig in part censlized and used for navigstion snd during |
the period of natural mininum flow there is not sufficient water for
cont inuous navization, |

That during the periods of low flow of said river it has at
times been difficuit for boats carrying persons and property to pass
up and down said river for seversl miles below the city of Troy and
because of the low level of water in said river resulting from drought,

That therc are at present on the Hudson River and within the
district herein asked to bs created meny developed water power plents,
Some of whick ars used to generste slectric energy which is utilized
for public purposes in lightin: streets &id public end private build-
ings in minicicsgl ities sna orerating street reilr:ads, and thot more
of such enerzy is necded for public uses. Other water power plants
8re mow in cowrse of construztien on 8aid river. it is impossible for
these plants to uso waters coming from freshets and to the extent not

used the flow is ecomomic waste; during the periods o. the low flow a
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large part of this installeg power capacity is idle and throws out
of employment & grest Many men end suspends in whole or in part
operations in said power plents resulting in lack of electric energy
needed for public uses snd in hardship to industries and to communi-
ties along said river and the Inhebitants of such communities,

%8id varietions in the flow of seid river are detrimental to
public and private interests in many respects not above enumerated.

B. The topography of said adirondeck region is sudh that
large storage reservoirs can be constructed in which the spring freshet
floods may be restrained and impounded and thus prevent floods end
thereafter the waters thus impounded can bs relessed when the flow of
the river is natura}ly st minimum snd such mini-aum flow be very mater-~
islly increased, That extensive surveys and investigzations of the
possibilities of such reservoirs heve been msds by ths Conservation
. Commission of this State and by privsate interests, and it has been
determined snd the fact is that two thirds of the maximum flow can be
reétrained end impounded in reservoirs and that by so doinz said river
will not overflow its banks so &s to impsir or injure health or do
damaze to persons or property. The wster trus restrained and impounded
can be releesed during the times of natﬁral minimum flow and such flow
raised from less than seven hundred cubic feet per second to fifty six
hundred cubioc feet ver second or bvetter.

By the crestion of such district storage reservoirs can be
provided which will regulate the flow of such river eliminating the now
m&#imum tlow thereof and by properly operating such r eservoirs increase
such minimum flow. This will increase h. gbout a tfoot and'& half the
depth of water in the Hudson ﬁiver below the City of Troy und benefit
navization; and also supply smple water for navigation between Fort

Edward and Troy; it will prevunt loss snd dangge to life and property;



L

1t will jreatly improve tre dsngerous unsgnitsry conditions slong

Seid river:; and tre consejyuent impairmesnt of healtk; it will arestly

o8

ininish the denger of interfor nce end suspension of rsilrsad opera-

ions (and the trsnsportation of persons and pronerty) and tre obhstruc-

[ A e

ion end washings out of bridzes and hrishwars and thus fecilitate public
trevel = nd intercourse; it would permit the cities along s2id river to
draw their supply of water from the river for domestic snd other pur-
Loses and would even permit the City of Hew York to obtain its futwre
water supply by teking water from the river in the vicinity of Pough-
keepsie, it will give s more cont inuous amd uniform flow of water for
uge of said power plants snd increase the vower Oor energy thersfrom for
botk pudlic end private vurposes and keep labor more miformly snd con-
tinuously employed snd be = great benefit to the cities elong said
river and the inhabitants of such citieg and will also be a great bene-
fit in producing hydro-electric enefgy and in building up gormunities
and creating velues and will scecomplish otner public and'privaﬁe pur-
pases, That such sdditional energy is needed for public uges,

THIRD: The territory to bs included in the propoged district
constitutes the watershed of the Hudson River and its tr ibutaries within
the State of Le» York zbove the interseotion 0of the southerly boundary
lines of the counties of alvany and Rensselaser with the Huison River,
exczpting thersfrom the HMonawk Hiver and itg tributaries. The extent
of the proposed aistrict is approximitely five thousand sjusrc miles.
The reeson wny the HMohawk River is not included in the proposed dis-
trict is becamuse this river is a canalized streamn snd controlled and
Bupervieed by the Superintendent of rublic +dorks. That the counties
thst 1ie wholiy or in part in the proposed district ars Albany, Columbis,
Jenseelser, Ssratogs, Waeshinzton, Warren, Pult.n, Hemilton, %ssex,

sreene, Schenectady and Schoharie.



AOUETH: That &8s your petitioners ere informed and believe
throuzh the construction snd operation of reservoirs two thirds of
the maximun flood flow can be restrained, and a meximum flow of
112,030 cubic fset Jer second can be cut in half, end that & mini-
mun fiow of 650 cubie feet per second can be raised to 5,600 cubic
feet er secand,

FIPTH: Both state and.priVate lands will be reguired,

The amount of state lgands reguired will not exceed 9,000 scres and
together with ell other state lsands which may be Tequired ror reser-
voir purposes on other watershods will not exceed 3% of &ll the
stete lends within the Forest Freserve. The amount of private
lends required canrot be determined accurately until all proposed
reservoirs sre located and the hizh Tlow lines thereof surveyed, but
private land necessary for such Teservoirs will be inconsiderable
when compared with the grest public benefits to be derived from the
rezulstion of the river,

WHEREFORE your petitioners Pray that your honorsable Commig-
gion will ereste the reguléting district herein petitioned for pur-
suant to and for the accomplishments of the objects provided for in
Baid Cha>ter VII-A of the Conscrvation Law,

Dated, July 5th, 1922,

City of Glens fells, K. Y.
By C, W.Cool, Mayor.

Villsze of Corinth, N, Y.
By Heurice T. Jones, rresident.

Town of Sorinth, N, Y.
By J. Harry Dunmore, Supervisor.

Villeze of 20} Glens Fezlls
By John Pridge, President.

Villaze of Fort Edward
By ¥illarg Fobineon, President.



Village of Hudson Palls
2y Seorgze S. Drome, President.

ALdirondsck Power & Light Corporation
By Elmer J. West, Vice Presdt.

Frsnk L, Bell
Blmer J. vest

Village of Schuylerville, N. Y.

7

K., D, Raylor, Fresident.

City of Mechanieville, N. Y.
By John W. Burke, Mayor,

Albert =, Cluett, Troy, N. Y.
A. BE. Roche, Engr,, Troy, W. Y.

City of Watervliet, K. Y,
By . L. Walsh, dayor.

City of Ransselser
By Henry Meurs, Msyor.

City of Alvsny, H. Y.
By ¥m. S, Hackett, Mayor.
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STATE OF NEW YORK

WATER CONTROL COM{ISS IOK

IN THE MATTER

~2f the-
Petition of the City of ulens Pells : AINLL 0RDER,
and Others, for the Creation of the
dudson River Resulating District.

~ On reading and filing the petition of the City of Glens Palls

end others, duly presented to the Commission on the 8th of July, 1922,
praying that tre territory constituting the watershed‘of the Hudson
River and its tributaries within the State of New York above the inter-
-8ection of the southerly boundary lines of the counties of Albeny and
FEensselaer with the Hudson River, exceptinz therefrom the waterskal of
'the Hohawk River and its tributaries, be created into s river regulat-
ing district pursusnt to end for the eccomplishment of the objects
provided for In said Article VII-% of the Conservation Law, being Chap-
ter 662 of the Laws of 1915 of the State of lNew York a8 amended, and
that the district be kmown as the "HUDSON RIVER REGULATING DISTRICT";
end the notice of neering thereof, together with proof of due publica-
tion thereof; and nearings heving been had on said petition on the 25th
day of July, 1922, and on the 2nd dey of luzust, 19228, end Allen Ward-
well, Esq., of 15 2Brosd Street, New York, N, Y,, and John H. Vincent,
Esq,, of 15 Broad 3treet, New York, N. Y., representing the Adirondack
Power & Light Corporation, and Frank L. Bell, Eéq., 0of Glens Falls,
New York, in person snd representing the'Viilage of South Glens Falls,
New York, having appeared in favor of the petition; and r. w. Orr, Feq.,
of Menands, Albany, New York, in person, A. W, Klopot, Wsq., of Sacan-

daza Park, New York, iy person. Stusrt Ohristia wan Af Mawdiata



.r

New York, snd 4. 3. Perkins, E83., Green Island, New York, represent-
ia3 the Ford Uotor Compeny, having appeared; and Joseph loses, Zs3.,
of Northville, New York, in person, gnd ®. i, Sinclsire, EBsa., of
Northampton, New York, in person, and representing Lucy J. Sincleaire,
Hessrs. Baker & Hlaider, of slaversvills, New York, reoresentinzs the
Fonda, Johnstown « Gloversville Xgilroad Company and tha Villese of
Northville, and se0rge W. Hurray, E8g9., of 37 wall Street, New York,
R. Y., President of gng representinz the Schroon Lake Association,
& corporation whose members consist_of free-holders end residents in
the neighvorhood of Schroon,~Br&nt and rarsdox Lekes, heving eppeared
in opposition tnereto, and evidence teving been tsken at such rearings,
end no person or pablic corporstion havinz filed objections to the
organization orf such district, except the Villaze of Xorthville and
thie Fonda, Johnstown & 3loversville - Railroagd Company, and wrank .,
Sincleire, Luey J, Sinclaire, Harry 7. Sinelsire, ¥. R, Stark, D. W,
Noyes, 4. 4. Hayden, Ray Leslie, John 3. Stead, Hlmer Brown, and
Joseph Moses, 21l of Forthampton, Kew York, evd ». E. Eddy of Edin-
burgh, Sarstoge County, New York, and the Commission having considered
the evidence offered by the purties appesring and after due del ibera-
tion had thereon, it is

ORDERED, that the Commission does hereby find, determine and
declare thet the crestion of the Eudson Xiver Regulating District as
prayed for in the said petition is required by the public welfare,
including pubilic heaith and safety, and that the purposes of Article
VII-A of the Conservation Law, being Chapter 62 of the Lews of 1915
of the Stete of New York, us amended, will be subserved by the crestion
of the Hudson Hiver Megulating District, es prayed for in the said

retition and thet such repulation is feasible, and it is
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PURTHZR ORDERED, that the petiﬁion of the City of Glens Falls
and others, prayins that the territory constituting the watershed of
the Hudson River and its tributaries within the Stete of New York above
the intersection of the southerly boundary lines of the counties of
Albany and Rensselaer with tre Hud=on Fiver, exceptinz therefrom the
watershed of the Hohswk Iiver sna its trituteries, he crested into s
river rezulating district pursuznt to snd for the accomplishment of
the objects provided for in said Article VII-a of the CbnserV&tion Law,
being Chupter €62 of the Lawe of 1915 of the State of New York, as
amended, be znd the gamwe hereby is in <11 respects granted, and such
territory is hereby constituted end created & river rezvlating district
and it ig

FURTE%R DRDERED, thot the said river regulseting distriet
stall be known s the Hudson River Regulsting District.
WATER CONTROL COMMISSION by

Charles D, Newton
Attarney Genersl

Frank M. Williamg
State Engineer and Surveyor

C. Tracey Stagg
Deputy Conservation Commiss ioner,

Dated, Albany, H. Y.
Ausust 2, 1922,



HUDSON RIVER BLACK RIVER REGULATING DISTRICT
COUNTY OF ALBANY

In the Matter of the Application of

THE COUNTY OF WARREN, NY, AFFIDAVIT
Petitioner,

For modification/withdrawal of apportionment Administrative Proceeding
under NYS ECL Sec. 15-2121 by the NYS ECL Sec. 15-2121

HUDSON RIVER BLACK RIVER
REGULATING DISTRICT,
Respondent.

STATE OF NEW YORK }
COUNTY OF WARREN } .

JOANN MCcKINSTRY, being duly sworn, deposes and says:

1. I am the Deputy Commissioner of Administrative & Fiscal Services.

2. In my capacity as the Deputy Commissioner of Administrative & Fiscal Services, I
am familiar with the budget of the County of Warren and also have access to computer software
programs which allow me to review the various appropriations and revenues set forth in the budget
for the year 2010.

3. In accordance with the request made by the County Attorney, Paul B. Dusek, Esq.,
and based on my own knowledge as well as a review of the budget for the County for 2010, I
represent that the County has not budgeted any amount in its 2010 budget for a payment to the
Hudson River - Black River Regulating District.

4. Based on personal knowledge as well as a review of computer software programs

with regard to the County budget, I represent that in 2010 Warren County raised the County tax by



5.9% over the 2009 amount raised or provided for a total of $38,139,044.35 to be raised by taxation

o fholH—

J ANN McKINSTRY7

for the year 2010.

SWO@ to before me this
1< day of March, 2010.

Noftary Puplic

SHELLY VAN NOSTRAND-
Notary Public, State of New York
No. O1VA49646.(2;6 y
Qualified in Warren Coun
Commission Expires April 2, EO_L.Q



HUDSON RIVER BLACK RIVER REGULATING DISTRICT
COUNTY OF ALBANY

In the Matter of the Application of

THE COUNTY OF WARREN, NY, AFFIDAVIT

Petitioner,
For modification/withdrawal of apportionment Administrative Proceeding
under NYS ECL Sec. 15-2121 by the NYS ECL Seec. 15-2121
HUDSON RIVER BLACK RIVER
REGULATING DISTRICT,

Respondent.

STATE OF NEW YORK }
COUNTY OF WARREN } .
ROBERT V. LYNCH, II, being duly sworn, deposes and says:
1. I am the Deputy Warren County Treasurer.
2. In my capacity as the Deputy Warren County Treasurer and upon personal knowledge

as well as having access to County Treasurer records, I hereby represent that the County borrowed

$7,700,000 in 2009 for cash flow purposes and has had to borrow $6,500,000 in 2010 for cash flow

/(4//}‘(/4,,/,_4 &

ROBERT V. LYNCH, II

purposes.

SWOﬁl to before me this
29" day of March, 2010.

3L Vo Nz n

Notary Publi
° aryfu lcSHELLY VAN NOSTRAND
Notary Public, State of New York
No. 01VA4964626
Qualified in Warren Gounty /o
Commission Expires April 2,20




HUDSON RIVER BLACK RIVER REGULATING DISTRICT
COUNTY OF ALBANY

In the Matter of the Application of

THE COUNTY OF WARREN, NY, AFFIDAVIT

Petitioner,
For modification/withdrawal of apportionment Administrative Proceeding
under NYS ECL Sec. 15-2121 by the NYS ECL Sec. 15-2121

HUDSON RIVER BLACK RIVER
REGULATING DISTRICT,
Respondent.

STATE OF NEW YORK }
COUNTY OF WARREN } .

SHERI NORTON, being duly sworn, deposes and says:

L. I am employed by Warren County as a GIS Coordinator/E-911 Facilitation. I worked
in the Warren County Planning Department.

2. I have over twelve years of experience in working with geographic information
systems. I have a Masters in Geography from SUNY Albany with a concentration in graphic
information systems.

3. In accordance with the request of the Warren County Attorney, I reviewed the Hudson
River - Black River Regulating District 2010 apportionment GIS data on a CD he provided to me.

4. As a result of my analysis of the data provided on the CD, I find that the data layer,
“WarrenParcelsInFloodPlain” only contains 545 total parcels rather than 617 encompassing the

Town of Queensbury, Town of Lake Luzerne and the City of Glens Falls. This data layer includes

private, non-profit and municipal owned properties.



5. Using the most current data from the Warren County Real Property Tax Services
Department (March 2010), I find 619 parcels (rather than 545 properties) within the County
intersecting the flood plain.

6. Using the CD layer “HudsonRiverGSL100YearWithoutGSL”, which I presume to
be the FINAL model created using ArcGIS by the Regulating District staff as indicated in the
January 7, 2010, memo to the District Board, I calculated both the total acreage per community
within and outside of the flood plain (see the excel spread sheet). Also on this spread sheet is the
breakdown of number of parcels and total acreage for municipally owned property (of the 545
included for Warren County). The analysis of the first table was generated using ArcInfo 9.3.1 GIS
software. The Acres field of the “WarrenParcelsInFloodPlain” layer was re-calculated in the GIS
based on the feature geometry (i.e., total area of each respective parcel). The layer was then clipped
with the boundaries of the “HudsonRiverGSL100YearWithoutGSL”. Values for acreage of the
features in this new clipped layer were generated using the Calculate Geometry tool in ArcInfo. A
new field was then added to the attribute table of the clipped layer and the difference evaluated
between the original total parcel acreage (of the “WarrenParcelsInFloodPlain” layer) and flood plain
acreage, providing total non-flood plain acreage. Using the Summarize tool in ArcInfo, the total
acreage of these three fields (original parcel acreage, acreage within the flood plain, and acreage
outside of the flood plain) per municipality (i.e., Town of Lake Luzerne, Town of Queensbury, and
City of Glens Falls) was generated as a new table.

7. I found it very odd that many parcels not intersecting the
“HudsonRiverGSL100YearWithoutGSL” layer were included inthe “WarrenParcelsInFloodPlain”
layer. As one can see from the excel spread sheet, many parcels within the “study area” (as described

in the July 2003 Gomez and Sullivan final report and illustrated with a map on page 51 of this report)



aren’t even touching the boundary of (let alone contained partially or wholly within) the flood plain.
The attached maps clarify this concern, particularly all the parcels on the northwest section of the
Town of Lake Luzerne. These latter parcels, while certainly adjacent to the Hudson River and also
within the FEMA flood zone (required mandatory flood insurance), they are not within
“HudsonRiverGSL100YearWithoutGSL” layer . This stretch of parcels is beyond the scope of the

studies areas of the Gomez and Sullivan report.

Swo o before me this
ay of March, 2010.

Notary Pubha

SHELLY VAN NOSTRAND
Notary Public, State of New York
No. 01VA4964626
Qualified in Warren Gounty l o
Commission Expires April 2, 20._£2
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\LITY | NUMBER OF MUNICIPALLY-OWNED PARCELS |TOTAL ACRES

53.3615

Lake Luzerne

15.9234

Queensbury

198.2478




